SAUMHERN GH O AL AQ
V.
OH CE OF SLRFACE M N NG RECLAVATI ON AND BENFORCEMVENT
| BLA 94-824 Deci ded Novenber 7, 1997

Appeal froma decision by Admnistrative Law Judge David Torbett
di smissing application for review of cessation order No. 93-070-405-001.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Admini strative Procedure: General |l y--Surface M ning
Qntrol and Recl anati on Act of 1977: Gessation Qders:
General |y

An application for reviewof a cessation order not
filed wthin 30 days of receipt thereof was properly
dismssed as untinely filed, under 43 CF. R § 4.1162.

APPEARANCES D Mchael Mller, Esq., Mrk S Semm Esg., and Charles H

Qooper, Esq., Glunbus, Chio, for Appellant; Vdyne A Babcock, Esq., dfice
of the Solicitor, US Departnent of the Interior, R ttsburgh,

Pennsyl vania, for the Gfice of Surface Mning Recl amati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Sout hern Chio Goal Gonpany (SA0X) has appeal ed froma June 22, 1994,
Deci sion issued by Admnistrative Law Judge David Torbett that di smissed as
untinely filed SO0O00 s application for review of cessation order Nb.
93-070-405-001, issued by the Gfice of Surface Mning Recl amati on and
Enforcenent (C8V) on July 28, 1993. The application for reviewwas filed
wth the Hearings Dvision of this Departnent on My 6, 1994. Departnent al
regulation 43 CF. R 8§ 4.1162 provides, however, that applications for
review of cessation orders shall be filed "wthin 30 days of receipt." 43
CFR 84.1162(a). No extension of tine for such filings is allowed. 43
CFER 84.1162(b). The application filed by SO0 was late by this
standard, but SOO30 argues that the late filing shoul d be excused "in this
nost uni que case" because SO0X0 had chosen to initiate Federal court
litigation instead of pursuing its admnistrative renedies. See
Application for Reviewat 1, incorporated in Brief of Appellant at 1.
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As SO0 explains in the 1994 application for review S3330 sought
injunctive relief fromthe cessation order in a Lhited Sates district
court on July 29, 1993. Initially successful in the district court, where
CBMwas enj ol ned fromenforcenent of the cessation order, SOO0O net wth
reversal on April 8, 1994, when the court of appeal s found that the
district court lacked jurisdiction to enjoin enforcenent of CBVIs order
because SO030 had not exhausted its admnistrative renedies. Southern Ghio
al . v. BV 20 F. 3d 1418, 1425, 1427 (6th dr. 1994). There is no
di spute concerning the action taken by the reviewng court follow ng
i ssuance of the injunction by the district court in 1993. Neverthel ess,
rel yi ng upon | anguage appearing in the overruled district court's order,
SA330 now argues, as was done before Judge Torbett, that since the district
j udge found CBM's cessation order was a "nullity,” this characterization
sonehow negat ed t he prohi bition agai nst extensions of tine for filing
applications for review appearing in Departnental regulation 43 CF.R 8§
4.1162(b). See Application for Reviewat 3; Brief of Appellant at 2; Reply
Brief at 2

In support of the position that there should be no penalty for
choosing to seek injunctive relief fromthe Federal courts instead of
pursui ng the admnistrative renedy provided by 43 CF. R § 4.1162, SO030
cites US v. Mancuso, 139 F.2d 90 (3d dr. 1943), a decision reviewng a
crimnal conviction based on di sobedi ence of an order to report for
induction into the Arny issued on March 26, 1943, by a district judge. The
review ng court of appeals found that Mancuso' s criminal conviction coul d
not be sustai ned, however because of the existence of an order by anot her
district court judge issued on March 5, 1943, which renained in effect,
that enjoi ned Mancuso' s draft board frominducting him The court
determned that Mancuso was entitled to rely upon the continuing i njunction
inthis confusing situation, because "until the order of March 5 was
vacated, either by the Judge who entered it or in sone other fashion, it
stood and the litigant can hardly be asked to determine at his peril the
correctness of the court's decision.” 1d. at 92. This case provides no
useful precedent in the natter presently before us for review since there
is no question here that the district court's order was annul | ed and,
unlike the situation in Mancuso, there is no conflicting order to which
SO0 can point for continued reliance upon the 1993 district court
i nj uncti on.

[1] It is not disputed that SA030 did not file an application for
review of the cessation order issued by CGBMin July 1993 until My 1994.
Because that filing did not occur wthin the 30-day period al |l owed by
regul ati on, and because the limtation i nposed by the regul ation may not be
wai ved, SO030 s application was properly denied. 43 CF. R § 4.1162;
MPeek Mning v. C8V] 101 I BLA 389, 393 (1988) and cases cited therein.
Judge Torbett was required, therefore, to dismss SO0 s late-filed
appl i cation; SO0 has not found error in his decision doing so.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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